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UNIIEO STATES CIRCUIT COURT OP APPEALS

FOR THE NINTH CIRCUIT.

LENA WALTON AND L.H.FRENCH,
Plaintiffs in Error

^

vs.

THE WILD GOOSE MINING AND
TRADING COMPANY (A Cor-

poration),
Defendants in Error.

STATEMENT OF FACTS.

Oa May 25, 1898, E. S. Walker, plaintiff's grantor,

went to Opliir Creek, in Eldorado Mining District,

Northwestern Alaska, and proceeded up said stream to

the initial stake of Claim No. 18. From there he paced

off 1500 feet to ascertain the upper end of said claim

No. 18. He there stripped a growing willow and tied

his location notice (of No. 19) to it. (Trans, d^^).

Walker does not testify that he discovered mineral at

that time or at any other time; nor does he testify as to

ever being upon the- ground after putting up his notice;

nor does he testify that he ever marked the boundaries

of said claim. He does, however, testify to having re-

quested a Mr. Blake and a Mr. Mel sing to put up the

corner stakes. (Trans. 70). This, Melsiug testified,



he did (Trans. 158). His testimony, however, is much

discredited by the testimony of a number of witnesses

for the defense, that his reputation for truth, honesty

and integrity, was bad.

In the fall of 1899, the defendant, Lena Walton,

with one J. H. Willson, went upon said ground, and

found, as defendants Walton and French allege in their

answer, that section 2324 of the Rev. St. of the United

States had not been complied with; i. e. the boundaries

had not been so marked that the}^ could be readily

traced and that plaintiff's grantor, said Walker, had

not done one hundred dollars' worth of labor or im-

provements for the 3^ear 1899, which said conditions

being true, said claim became and was vacant, unoccu-

pied mineral land of the United States.

On January ist, 1900, said Walton and Willson went

upon said ground and located a claim (No. iq), dis-

covered gold, put up a location notice, and marked the

boundaries by placing substantial stakes at the four

corners thereof and at each center end. (Trans, pg.

84). Said location notice was recorded January 8th,

1900.

On May 9th, 1901, said Walton and Willson re-

staked said claim, and posted and recorded an amended

location notice.

The evidence shows that Walton and Willson were

in undisputed possession of said claim until about

August 15th, 1901, about which time the plaintiff went

into possession of at least a portion of said premises and

remained in possession until about Nov. 13th, 1901.

(Trans. 79-82).



The record on appeal does not show when the

original complaint was filed, bnt from the allegations

of the answers of Walton and French to the second

amended complaint (Trans, pgs. i6 and 30) it would

appear that the original complaint was filed during this

period of time, to wit, between Aug. 15th, 1901 and

Nov. 13th, 1901, and while plaintiff was in possession.

Plaintiff brought an action in ejectment alleging the

location, discovery of mineral, posting and recording of

location notice, and marking of boundaries of the

premises in dispute, also damages.

In its second amended complaint it describes a piece

of ground lying in a southeasterly direction from the

initial point. In the location notice of plaintiff's

grantor, the ground attempted to be located lies in a

northerly direction from the same initial point.

This notice was admitted in evidence over plaintiff's

objection.

No map or survey appears to have been introduced in

evidence b3^ plaintiff. It appears, however, that Mr.

Albert Fink, one of plaintiff's counsel, made a large

map, which was hanging in the presence of the jury.

(Trans, iii).

The defendants denied all of the allegations of the

complaint, and affirmatively allege that plaintiffs were

in possession of a portion of the premises, at the time

the original complaint was filed; affirmatively allege

that the premises in dispute were vacant, unoccupied

mineral land of the United States on January ist, 1900.

That plaintiff or its grantors failed to do one hundred

dollars worth of work for the year 1899, as provided by



law. That b}^ reason thereof, any rights that plaintiff

or its predecessors had in said premises became and

were actually forfeited. (Trans. 11-12).

To these afiGrniative allegations of defendants, plain-

tiff in its reply (which the laws of Alaska demand, if

affirmative matter is set up in defense) alleges that it

" has no knowledge or information sufficient to form a

belief as to the new matters and things in said second

amended answer set out and contained, and therefore

denies each and every new allegation, and the whole

thereof, except as hereinafter stated." This reply de-

fendants hold was totally insufficient. If plaintiff had

no knowledge or information sufficient to form a belief

as to whether it was in possession of the premises in dis-

pute at the time of the commencement of this action;

or whether the premises in dispute were vacant, unoccu-

pied mineral land on the ist day of January, 1900; or

whether one hundred dollars' worth of labor or improve-

meuts was done in the year 1899, i^ could not most

certainly, sustain its action. Defendants, therefore,

at the commencement of the trial, moved the Court for

judgment on the pleadings, which motionwas denied

(Trans. 61). This is one of defendants' assignments of

error.

Defendants further allege in their answer the mak-

ing of a valid location, as hereinbefore set forth.

The main issues in the case (conceding that plaintiff

had a right to be heard under its reply to defendants'

answers) are, first, did plaintiff's predecessors make a

valid location; second, did plaintiff's predecessors do
one hundred dollars' worth of work and improvements
during the year 1899?



As to the first, we hold (as will appear specifically

set forth in this brief) that the evidence does not estab-

lish the discovery of mineral by plaintiff's predecessors
;

that the evidence does not show a sufi&cient or any

marking of the boundaries of said claim
;

Second, that although there is a conflict of evidence

as to whether one hundred dollars' worth of labor was

done by plaintiff's predecessors, the preponderance of

evidence shows that one hundred dollars' worth of labor

was not done.

We further hold that the evidence does not sup-

port the complaint, verdict and judgment, and that

the}' are totally at variance; the complaint, verdict and

judgment describing a claim running in a southerly

direction from the initial point; whereas the evidence

(Trans. 65) describes a claim running in a northerly

direction.

The record we believe, shows many errors committed

by the Court in the admission of evidence; of these

we specifically point out a few in our brief.

The charge to the Court was, we believe, in large

part erroneous; we note them in part only in our brief.

In no place in the record is there evidence describing

the boundaries of tlie claim, as it is described in the

complaint, verdict and judgment, and we are at a loss to

understand where or how the jury and Court got their

description.

Again, we are at a loss to understand upon what

authority the Court made its statements in numbers

13 and 14 of its charge to the jury. There is no evi-

dence in the record "that the claim marked by
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Walker was too large ;
that it contained more

than twenty acres." No evidence that " plaintiff

caused the westerly side line to be drawn in a distance

of some one hundred and fifty feet, etc.," as stated in

instruction 13.

The writer of this brief is guided solely by the

transcript and the Bill of Exceptions, which was certi-

fied to by the Court as follows :
" and it is further

certified that the said Bill of Exceptions contains

the SUBSTANCE OF ALL THE EVIDENCE, oral

and documeatar}^ received upon the trial of said

cause." (Trans. 227.)

SPECIFICATIONS OF ERROR.

The Court erred in overruling and denying the motion

made by counsel for plaintiffs in error at the commence-

ment of the proceedings, for judgment on the plead-

ings. (Trans, pg 61).

2.

The Court erred in permitting plaintiff to introduce

in evidence the purported location certificate of plain-

tiff's grantor. (Trans, pg 69).

3-

The Court erred in overruling and denying the

motion of defendants Walton and French for a nonsuit.

(Trans, pg. 83).
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4-

The Court erred in sustaining the objection of the

plaintiff to the question to the witness Dexter, found

on page loi of Transcript : " What was the conver-

sation? "

5-

The Court erred in sustaining the objection and de-

nial of defendants Walton and French's offer to intro-

duce testimony to prove by the witness John W.
Dexter, that in the latter part of July, 1899, i^ conver-

sation with Louis Melsing and John W. Stansell, who

claimed to have performed the assessment work on

Number Nineteen on Ophir, that in such conversation

that said Stansell and said Melsing stated that they

had not performed such labor for the year Eighteen

Hundred and Ninety Nine (1899). (Trans, pg. loi).

6.

The Court erred in sustaining the objection of plain-

tiffs and denying defendants' offer to prove by the

witness C. C. Hooper, that in the month of September,

1901, he was employed by the managing agent of the

Wild Goose Company to take possession of Number

Nineteen on Ophir, and that in pursuance of said em-

ployment, he went upon the premises and took posses-

sion of two tents that were at that time erected thereon,

and that he maintained the possession of those prem-

ises from the time of his employment in September up

to the 14th day of November, 1901, and after the com-

mencement of the suit. (Trans, pg. 109).
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The Court erred in denying defendants Walton and

French's motion to strike out all of the evidence with

reference to the agreement between Walker and Stan-

sell to do the assessment work on Number Nineteen

Ophir, it having been shown that the agreement was in

writing and no effort made on the part of plaintiff to

produce the same at the trial ; that it was in St.

Michaels and could have been brought here. (Trans,

pg. 120).

The Court erred in refusing to permit John McDon-

ald, a witness on behalf of the defendants Walton and

French, to answer the following question propounded

by defendants' attorneys: "How long would it take a

miner, with a pick and shovel, prospecting in gravel,

to dig—say three holes, each being four feet in circum-

ference at the top and three feet deep? " (Trans, pg.

130)-

9-

The Court erred in refusing to permit defendants'

witness, John McDonald, to answer the question pro-

pounded b}^ defendants Walton and French counsel :

" How long would it take a miner, with a pick and

shovel, to excavate a cut, say fort}^ feet long, running

approximately from the water's edge on Ophir Creek

iuto a bank a distance of say, forty feet, where the

depth at the end of the cut was four feet, the ground

not being frozen, and the cut being four feet on top and

two feet deep?" (Trans pg. 131).
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lO.

The Court erred in refusing to permit defendants'

witness, John McDonald, to answer the following ques-

tion propounded by defendants' counsel :
" Q. What

is considered by the miners generally as a day's labor

in the performance of annual assessment work
; that is,

what number of cubic yards of earth are removed per

day?" (Trans, pg. 131).

II.

The Court erred in refusing to give the following in-

struction during the course of the charge to the jury :

"The jury is instructed that in order for the plain-

tiff to prevail in this action, that it must show that one

hundred dollars' worth of labor was performed or im-

provements made during the year 1899 by or for E. S-

Walker, the original locator, or by or for his successors

in interest, within the boundaries of said claim; and

that upon the failure of said Walker, or his successors

in interest, to have done or performed said one hundred

dollars' worth of labor or improvements upon said

claim during said year A. D. 1899, then, and in that

event, the said claim was opea to relocation on January

ist, 1900, providing that the original locator, E. S.

Walker, or his heirs, assigus, or legal representatives,

had not resumed work upon said claim after failure to

do so, and before the location of J. H. Wilson and

Lena S. Walton." (Trans, pg. 161).

12.

The Court erred in refusing to give the following

instruction during the course of the charge to the jury:
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"The jury is instructed that if they find from the

evidence that the plaintiffs were in possession by their

officers or their employees of the premises in dispute

at any time prior to and at the time of the commence-

ment of this action, that then, and in that event, the

plaintiff cannot recover, and your verdict will be for the

defendants." ( Trans, pg. i6i ).

13-

The Court erred in giving the following instruction

during the course of the charge to the jur}' :

"The evidence in the case shows that the location

originally marked by Walker or his agents on the

ground was too large; that is, that it contained more

than twenty acres. You are instructed that this did

not invalidate the Walker location, but merely rend-

ered it voidable as to the excess over and above twenty

acres, which is what the law allows in placer claims.

" And so you are instructed that the Walker location

as he or his agents marked it on the ground, if valid in

all other respects, is good as to twenty acres of the

ground located." (Trans, pg 239).

14.

The Court erred in giving the following instruction

during the course of the charge to the jury :

" It is in evidence that the location marked upon the

ground by plaintiff's grantor contained more than

twenty acres, and that in the final surve}^ of said claim

by plaintiff, plaintiff caused the westerly side line to

be drawn in a distance of some 158 feet so as to make

said claim less than twenty acres in size. You are in-
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structed that this, plaintiff had a right to do, and so if

you find the location of plaintiff's grantor valid in

other respects, you are instructed to find it valid in

this respect. And this would include all the ground

described in plaintiff's second amended complaint."

(Trans, pg. 173).

15.

The Court erred in giving the following instruction

during the course of the charge to the jury :

" The law does not prescribe the particular kind of

labor which is to be performed, nor in what it shall

consist, nor the manner in which it shall be performed.

Nor does the law require that it shall benefit the claim

in the sense of making the claim more valuable after

the performance of the labor than before. And you are

therefore instructed that anj^ labor performed upon the

claim, if sufficient in amount, will satisfy the law, if its

tendency is to develop the claim as a mine." (Trans.

PR- 175)-

16.

The Court erred in giving the following instruction

in the course of the charge to the jury :

" You are instructed that the digging of prospect

holes, or the digging of a cut or cuts, or drain ditch or

ditches, the removal of brush, panning, etc., and all

things done necessary for the doing of the assessment

work, if sufficient in amount, would be compliance with

the law." (Trans, pg. 176.)
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The Court erred .in giving the following instruction

in the course of the charge to the jury :

" Work done for the purpose of discovering mineral,

whatever the particular form of the deposit, is also work

and improvement within the meaning of the statute; so

any work done in the year 1899 for the purpose of dis-

covering gold on said claim by said Walker, his agents,

employees, or assigns, or any other person working in

his behalf-, or at his request, or the request of his

agents, would count upon the $100.00 worth of assess-

ment work required." (Trans, pg. 176.)

The Court erred in giving the following instruction

during the course of the charge to the jury :

" That the amount paid is not conclusive that work of

that value has been done ; but the actual value is the

true test whether or not the law has V)een complied

with. But where the testimony is conflicting as to the

value, it is proper to consider whether there has been a

genuine and bona fide attempt to comply with the law,

and under such circumstances you should take into

consideration the amount paid, or agreed to be paid by

the locator for the purpose of having the assessment

work done." (Trans, pg. 177.)

19.

The Court erred in giving the following instruction

during the course of the charge to the jury :
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" In considering the question of intent and good faith

of Walker in attempting to have his assessment work

done, you will take into consideration the fact, if you so

find it to be a fact, that he caused one Stansell to leave

St. Michael, the residence of said Walker, to go to this

claim to perform the assessment work in the37ear 1899 ;

the distance from St. Michael to this claim, and the

amount of the consideration which he was to pay Stan-

sell for doing the assessment work, in money or in

propert3\" (Trans, pg. 176.)

20.

The Court erred in giving the following instruction

during the course of the charge to the jury

:

" You are instructed that, if plaintiff's grantor

Walker wrote his location notice in the record-books of

the Eldorado Mining District and signed the name of

A. P. Mordauut, the recorder of said district, uuder

the directions and at the request of said Mordaunt,

that such a recording is just as valid as if made in the

handwriting of Mordauut himself, and you are not at

liberty to draw any unfavorable inference against the

plaintiff because of the fact, if it is a fact, that his

grantor under these circumstances, did write the re-

corded notice in the record-books." (Trans, pg. 179).

21.

The Court erred in giving the following instruction

during the course of the charge to the jury :

"You are instructed that the defendants, by their

answer, admit the possession of the property in dispute

and that they had possession thereof at the time of the
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commencement of this action. Therefore, you have

nothing to do with the question of ouster or possession,

and if, under the instructions heretofore given to you,

you should find that the plaintiff is entitled to recover,

then your verdict must be for the plaintiff, regardless

of any question of possession." (Trans, pg. i8o).

22.

The Court erred in instructing the jury orally after

they had retired to consider their verdict, and when

they were brought into the Courtroom upon their re_

quest to be instructed by the Court. (Trans, pg. 184).

(also Trans, pgs. 212-225 inclusive).

23-

The Court erred in permitting the jury to take to

the juryroom the deposition of Louis Melsing, a wit-

ness on behalf of plaintiff. (Trans, pgs. 193-246).

24.

The Court erred in failing to instruct the bailiffs

in charge of the jury, or to have them take an oath so

to do, that the jury must be kept together, separate

from other persons, without drink, except water, and

without food, except ordered by the Court, and wholly

failed prior to the administering of said oath, or there-

after, to cause to be read to said bailiffs. Section 192 of

the Alaska Code of Procedure, to which failure defen-

dants excepted. (Trans, pg. 183.)

25-

The Court erred in denying and overruling defen-



—15—

dants' Walton and French's motion for a new trial.

(Trans, pg. 50.)

26.

The Court erred in entering judgment in favor of

the plaintiff and against the defendants Walton and

French. (Trans, pgs. 55-58.)

ARQUHENT.

I.

The Court erred in overruling and denying the

motion made by counsel for plaintiff in error at the

commencement of the proceedings, for judgment on the

pleadings. (Trans, pg. 61.)

(a) Defendants Walton and French, affirmatively

allege that plaintiff and its alleged predecessors utterly

failed to do the annual labor or improvements on the

premises described in the complaint (Trans, pgs. 11-12-

25-26), as provided by Sec. 2324 Rev. St. U. S., and

that they failed to do any work or improvements on

said premises prior to the location by defendant Walton

and one J. H. Willson.

Plaintiff in its reply, (Trans, pgs. 36-37-38) states

that it has no knowledge or information sufficient to

form a belief, and therefore denies etc., (if denial it can

be called).

This denial is wholly insufficient. It is a general

rule of law that a pleading must be most strongly

construed against the pleader.
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If plaintiff had no knowledge or information suffi-

cient to form a belief, as to whether it had performed

the annual labor for the year 1899, or whether it had

performed any labor at all, then the allegation in the

answer as to non-performance, must stand as admitted;

this would bar a recovery by plaintiff, and defendants

are entitled to judgment on the pleadings.

{d) Defendants Walton and French allege that the

Claim No. 19 above Ophir (the premises in dispute)

was on the first day of January, 1900, public, unoccu-

pied and unappropriated mineral land of the United

States. (Trans, pgs. 12-26).

Plaintiff in its reply (Trans, pgs.36-37-38) states that it

has no knowledge or information sufficient to form a

belief, and therefore denies, etc.

This denial is insufficient, and applying the rule of

law above set forth, the allegation of the answer that it

was vacant mineral land must be taken as true, and the

defendants are entitled to judgment on the pleadings.

The allegations above set forth call not only for a

specific denial, but also for a specific allegation of the

performance of the annual labor.

Sec. 67—Ch. 17, Title 2, Alaska Code.

"Sec. 67. When the answer contains new matter,

constituting a defense or counterclaim, the plaintiff

may reply to such new matter, denying generallj/ or

specifically EACH allegation controverted by him, or

any knowledge or information thereof sufficient to form

a belief: AND HE MAY ALLEGE IN ORDINARY
AND CONCISE LANGUAGE, WITHOUT REPI-
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TITION, ANY NEW MATTER NOT INCONSIS-
TENT WITH THE COMPLAINT, CONSTITUT-
ING A DEFENSE TO SUCH NEW MATTER IN
THE ANSWER."
Upon a failure to repl}^, defendants are entitled to

judgment on the pleadings.

Sec. 69—Ch. 17, Title 2, Alaska Code.

" Sec. 69. If the answer contain a statement of new

matter constituting a defense or counterclaim, AND
THE PLAINTIFF FAIL TO REPLY OR DEMUR
THERETO, within the time prescribed by law or rule

of the Court, the defendant may move the Court for

such judgment as he is entitled to on the pleadings,

and if the case require it, he may have a jury called to

assess the damages."

The Court erred in permitting plaintiff to introduce

in evidence the purported location certificate of plain-

tiff's grantor. (Trans, pgs. 65-69.)

1. That the description of the claim as set forth in

said certificate of location does not conform in any

particular to any allegation in the second amended

complaint. The second amended complaint describes

a claim running southeasterly from the initial point
;

the location notice describes a claim running northerl}'

from the same initial point.

2. No foundation had been laid for the introduction

of said certificate.
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a. The premises set forth in the location certificate

had not been identified with the premises described in

the second amended complaint.

b. Said certificate of location had not been shown

to be an original record, or a certified copy of such

record, nor had it been shown that said certificate had

ever been recorded.

c. It had not been shown that a valid location had

been made.

The only testimony before the Court was, that the

locator, Walker, had put up a location stake, and notice

(Trans, pg. 63). The Revised Statutes of U. vS. provide

"the location must be distinctly marked on the ground

so that its boundaries can be readily traced." Until

evidence of this had been introduced, the certificate of

location was immaterial, irrelevant and incompetent

for any purpose.

3. Said certificate of location was immaterial, irrele-

vant and incompetent for any purpose in that it cannot

be ascertained therefrom what, if any ground is claimed

by the locator.

The notice of location (Trans, pg. 65), in attempting

to describe boundaries says : "beginning at the upper

or northerly end of claim No. 18." The upper end of

claim No. 18, if claim is taken across the stream might

be 1500 feet across. It must have an initial point to

start from.

"Thence running fifteen hundred feet in a northerly

direction along Ophir (formerly the Kivak) Creek."

Query, in a straight line, or following the meanderings
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of the stream ? And where to ? No point is indicated.

" Thence 300 feet on either side of the middle of the

channel of said creek." Query, at an acute, oblique or

right angle ? Or does it mean 300 feet still further in

a northerly direction?

The Courts are liberal in construing location notices

in cases where the boundary lines have been plainly

marked ; but in the case at bar at the time said certifi-

cate was admitted in evidence, there was no evidence

before the Court that BOUNDARIES had been marked,

and the notice of itself is absolutely unintelligible.

The Court erred in overruling the motion of defen-

dants Walton and French for a nonsuit. (Trans.

Pg- 83.)

I, That the plaintiff had failed to prove a cause

sufficient to be submitted to the jnry.

The main question raised by the pleadings is not, as

to who had the better right to the property in question,

but who made a valid location.

If plaintiff did not submit to the Court and jury suf-

ficient evidence to establish a valid location, defendants'

motion for a nonsuit should have been granted.

Under the United States laws, two elements in par-

ticular are necessary to constitute a valid location.

{a) The discovery of mineral. The first requisite of

a valid location is the discovery of mineral. It affirm-

atively appears from the testimony of Walker, the

original locator of No. 19, that he did not do anything
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more than put up his stake and notice. (Trans, pg.

64.)

In no place in his testimony does he state that he

ever discovered mineral, either in person or by his

agents or employees; or that he had any knowledge

that mineral had been discovered upon said claim.

The witness, Ferguson, testified that he prospected

the claim in 1899, ^^^ found a few colors; that Walker

AUTHORIZED him to prospect it. (Trans, pg. 75.)

Ferguson was not employed by Walker, nor was he the

agent of Walker. Ferguson simply obtained per-

mission to prospect, presumably for the purpose of ob-

taining a lease of the ground, which he did subse-

quently from the defendants. (Trans, pg. 75).

The witness, Shaw, under similar circumstances and

conditions, found a few colors in 1899. (Trans, pg. 79.)

But, as we remarked before, there is an utter absence

of testimony to show that Walker or his agents or em-

ployees ever discovered mineral; or that he ever had

any knowledge of the discovery of mineral on said

claim, prior to the location of Walton and Willson, on

January ist, 1900.

Plaintiff therefore failed to prove a valid location by

its predecessor, which failure is fatal to its cause of

action.

{6] The boundaries of the claim must be so marked

that they can be readily traced.

This, plaintiff utterly failed to show. Walker, the

original locator testifies that he put up a location stake

at the upper end of Number Eighteen; that he stripped

a growing willow and tied his notice to it. (Trans.



—21—

pg. 62). That he did nothing more after putting up

his notice and stake (Trans, pg. 64).

That later in the same year Blake and Melsing con-

sented to put up the corner stakes (Trans, pg. 70).

But no testimony was adduced in plaintiff's opening

case, to show that Blake or Melsing had put up any

stakes. Witness Fisher testifies to having seen a stake

marked S. B. Corner of No. 19. (Trans, pg. 76). He
also testifies as to having seen two other stakes, but as

they were not connected with the property in question,

they cannot be considered.

Witness Frobesie testifies to having seen the S. E.

Corner stake of No. 19 (Trans, pg. 76).

Witness Ferguson testifies as to having seen the

S. E. Corner stake of No. 19 (Trans, pg. 79).

Witness Shaw testifies to having had a survey made,

according to the stakes that he pointed out. (Trans,

pgs. 79-82); but there is nothing in the evidence to

show, whether the stakes pointed out were Walker's

stakes—defendants' stakes, or whether the stakes

pointed out were on Ophir No. 19. The record does

not show that any map or survey was introduced in

evidence in plaintiff's opening case, or at all by

plaintiff.

So the only boundary line that can be traced from

plaintiff's evidence is the boundary line from location

stake to S. E. Corner; and, in order to trace this much

boundary, it must be assumed that the location stake

was on the boundary line.

It is readily seen that there was an utter failure to

produce any testimony, tending to show that plaintiff
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or its predecessors had ever marked the boundaries of

said claim.

The location notice described nothing as we have

heretofore shown.

There being an utter failure of proof, there was

nothing to submit to the jury.

2. The Court erred in overruling and denying the

motion of defendants for a nonsuit on the further

ground, that it having been affirmatively shown by

plaintiff's testimony, that plaintiff's were in possession of

the disputed premises, a long time prior to, at the time

of, and for a long time subsequent lo the commence-

ment of this action. (Trans. 79-82).

Ejectment is an action to recover the possession of

land, and cannot be maintained by a party in posses-

sion.

Kribbs vs. Downing 25 Pa. St. 399.

Taylor vs. Crane 15 How. Pr. (N. Y.) 358.

Carmichael vs. Agard 52 Wis. 607.

The Court erred in sustaining the objection of the

plaintiffs to the question to the Witness Dexter, found

on page loi of Transcript: " What was the conver-

sation?
"

A proper foundation had been laid; time, place, and

parties present were stated: the witness Melsing

(Trans, pg. 100) had testified that he and Stansell had

done the assessment work for Walker on No. 19.

The testimony sought to be elicited was therefore

material.
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The Court erred in sustaining the objection and de-

nial of defendants Walton and French's offer to intro-

duce testimony to prove by the witness, John W. Dexter

that in the latter part ofJuly, 1899, in conversation with

Louis Melsing and John W. Stansell, who claimed to

have performed the assessment work on Number Nine-

teen on Ophir, that in such conversation said Stansell

and said Melsing stated that they had not performed

such labor for the year Eighteen Hundred and Ninety-

nine (1899). (Trans, pg. loi).

This was error for the reasons given in the preceding

assignment of error.

6.

The Court erred in sustaining the objection of plain-

tiffs and denying defendants' offer to prove by the wit-

ness C. C. Hooper that in the month of September,

1901, he was employed by the managing agent of the

Wild Goose Company to take possession of Number

Nineteen on Ophir, and that in pursuance of said em-

ployment, he went upon the premises and took posses-

sion of two tents that were at that time erected thereon,

and that he maintained the possession of those premises

from the time of his employment in September up to

the 14th day of November, 1901, and after the com-

mencement of the suit. (Trans, pg. 109).

Ejectment is an action to recover the possession of

real estate, and it follows that the plaintiff cannot re-
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cover in this way laud of which he is in actual posses-

sion at the time.

Kribbs z'S. Downing, 25 Pa. St. 399, and other

authorities cited in Specification No. 4.

7-

The Court erred in denying defendants Walton and

French's motion to strike out all of the evidence with

reference to the agreement between Walker and Stan-

sell to do the assessment work on Number Nineteen

Ophir, it having been shown that the agreement was

in writing and no effort made on the part of plaintiff to

produce the same at the trial ; that it was in St.

Michaels and could have been brought here. (Trans.

pg. 120).

The agreement in writing was the best evidence.

The Court erred in refusing to permit John Mc-

Donald, a witness on behalf of the defendants Walton

and French, to answer the following question pro-

pounded by defendants' attorneys:

" How long would it take a miner, with a pick and

shovel, prospecting in gravel, to dig—say three holes,

each being four feet in circumference at the top and

three feet deep?" (Trans, pg. 130).

This was error for the reason that the witness had

shown by his testimony that he was competent to tes-

tify as to the question asked. It was sur-rebuttal for

the reason that plaintiff had brought out in rebuttal



-25—

(Trans, pgs. 125-126), testimony as to the existence of

a number of prospect holes.

It was error for the further reason that the evidence

sought to be adduced was material to the issue, because

the main question before the jury was as to whether

one hundred dollars' worth of work had been done by

the plaintiff or its grantors.

The Court erred in refusing to permit the defen-

dants' witness, John McDonald, to answer the question

propounded by defendants Walton and French's counsel:

" How long would it take a miner, with a pick and

shovel, to excavate a cut, say forty feet long, running

approximately from the water's edge on Ophir Creek

into a bank a distance of say, forty feet, where the

depth at the end of the cut was four feet, the ground

not being frozen, and the cut being four feet on top

and two feet deep?" (Trans, pg. 131).

It was error in refusing to permit the witness to

answer for the reason that the witness had shown him-

self competent to testify as to the question asked.

It was sur-rebuttal for the reason that plaintiff had

brought out in rebuttal (Trans, pgs. 121-127), testi-

mony as to the existence of a cut, such as described in

the question, upon said claim.

It was error for the further reason that the evidence

sought to be adduced was material to the issue, because

the question before the jury was as to whether one

hundred dollars' worth of work had been done by the

plaintiff or its grantors.
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lO,

The Court erred in refusing to permit defendants'

witness, John McDonald, to answer the following ques-

tion propounded by defendants' counsel :

" O. What is considered by the miners generally

as a day's labor in the performance of annual assess-

ment work ;
that is, what number of cubic yards of

earth are removed per day ? " (Trans, pg. 131).

This was error for the reason that the witness had

shown that he was competent to testify as to the ques-

tion asked.

It was material to the issue in that it would assist

the jury in determining the number of days' labor done.

IT.

The Court erred in refusing to give the following

instruction during the course of the charge to the jury :

" The jury is instructed that in order for the plaintiff

to prevail in this action, that it must show that one

hundred dollars' worth of labor was performed or im-

provements made during the year 1899 by or

for E. S. Walker, the original locator, or by or for his

successors in interest, within the boundaries of said

claim; and that upon the failure of said Walker, or

liis successors in interest, to have done or performed

said one hundred dollars' worth of labor or improve-

ments upon said claim during said year, A. D. 1899,

then, and in that event, the said claim was open to re-

location on January ist, 1900, providing that the ori-

ginal locator K. S. Walker, or his heirs, assigns, or

legal representatives, had not resumed work upon said
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claim, after failure to do so and before the location

of J. H. Willson and Lena S. Walton." (Trans,

pg. i6i).

It was error in the Court refusing to give this in-

struction to the jury for the reason that in no place in

the Court's charge to the jury did he instruct the jur}^,

that upon the failure of Walker, or his successors in

interest, to have done or performed one hundred dol-

lars' worth of labor or improvements upon the claim in

dispute during the year 1899, then, and in that event,

the said claim was open to re-location on January ist,

1900, providing that the original locator, E. S.Walker,

or his heirs, assigns or legal representatives had not

resumed work upon said claim after failure to do so,

and before the location of J. H. Willson and Lena S.

Walton. Under the most liberal construction of the

charge the jury could only infer that upon the failure

to do one hundred dollars' worth of work, it became

vacant mineral land and was subject to location by

other parties. The instruction as requested was a cor-

rect statement of the law.

It was error for the further reason that the Court at

no place or point in its charge advised the jury under

what circumstances a verdict might be found for the

defendants.

12.

The Court erred in refusing to give the following in-

struction during the course of the charge to the jury :

" The jury are instructed that if they find from the

evidence that the plaintiffs were in possession by their

officers or employees of the premises in dispute at any
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time prior to and at the time of the commencement of

this action, that then, and in that event, the plaintiff

cannot recover, and your verdict will be for the defend-

ants." (Trans, pg. i6i).

It was error for the Court to refuse to give this

instruction, for the reason that since ejectment is an

action to recover the possession of land, it follows that

the plaintiff cannot recover in this way land of which

he is in actual possession at the time, even though

defendant claims title to the land.

Kribbs 7'S. Downing 25 Pa. St. 399.

Taylor vs. Crane 15 How. Pr. (N. Y.) 358.

Carmichael vs. Argard 52 Wis. 607.

That the Court erred in giving the following instruc-

tion during the course of the charge to the jury:

" The evidence in the case shows that the location

originally marked by Walker or his agents on the

ground was too large; that is, it contained more than

twenty acres. You are instructed that this did not

invalidate the Walker location, but merely rendered it

voidable as to the excess over and above twenty acres,

which is what the law allows in placer claims. And so

you are instructed that the Walker location as he or

his agents marked it on the ground, if valid in all other

respects, is good as to the twenty acres of the ground

located." (Trans, pg. 239 )

a. There was no evidence before the Court, as shown

by the transcript, "that the location originally marked
by Walker or his agents on the ground was too large."

The record is silent upon this subject.
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b. The Court, in two different places in this instruc-

tion, assumes it to be a proven fact, and so states to the

jury, that Walker's location was MARKED UPON
THE GROUND. The Court says: *'The evidence

in this case shows that the location originally marked

by Walker or his agents " etc.

The word " marked " as here used has a very broad

signification, and would lead the jury to infer that the

Court was satisfied that Sec. 2324 Rev. Statutes U. S.,

providing that the boundaries shall be so marked that

they can be readily traced, had been clearly established

in this case.

In fact, the Court emphasizes his opinion of the

validity of the markings of said claim, when he says

further on in the instruction: "And so you are

instructed that the Walker location as he or his agents

marked it on the ground^ if valid in all other respects,

is good as to twenty acres of the ground located."

There was a conflict of evidence as to the marking of

the boundaries, and we believe the preponderance of

evidence shows that the boundaries of said location

were never marked by Walker or his agents.

An instruction to the jury, which assumes as undis-

puted a question of fact which ought to be submitted to

the jury, is prejudicial error. "It is only where the

fact is admitted or there is no shadow of conflict of

evidence with respect to it, that the Court is justified

in taking it from the consideration of the jur}^"

Dean vs. Ross 105 Cal. 227.

c. The jury are the exclusive judges of all questions

of fact.
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Sec. 191,. Title 2, Ch. 17. Alaska Code, provides as

follows:

" Sec 191. In charging the jury the Court shall state

to them all matters of law which it thinks necessary for

their information in giving their verdict, but it shall

not present the facts of the case, but shall inform the

jury that they are the exclusive judges of all questions

of fact."

In no place in the charge did the Court instruct the

jury as provided in the above section that they were

the EXCLUSIVE JUDGES OF ALL QUESTIONS
OF FACT.

14.

The Court erred in giving the following instruction

during the course of the charge to the jury :

" It is in evidence that the location marked upon the

ground by plaintiff's grantor contained more than

twenty acres, and that in the final survey of said claim

by plaintiff, plaintiff caused the westerly side line to be

drawn in a distance of some 158 feet so as to make said

claim less than twenty acres in size. You are in-

structed that this, plaintiff had a right to do, and so if

you can find the location of plaintiff's grantor valid in

other respects, you are instructed to find it valid in this

respect. And this would include all the ground de-

scribed in plaintiff's second amended complaint." (Trans.

PR- 173)-

This instruction is erroneous for the same reasons

given in the preceding assignment of error, and for the

further reason that the claim as described in the second

amended complaint is not the same as the ground at-
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tempted to be described in the location notice of E. S.

Walker, as we have heretofore in Specification No. 2

specifically set forth.

15-

The court erred in giving the following instruction

during the course of the charge to the jury:

" The law does not prescribe the particular kind of

labor which is to be performed, nor in what it shall

consist, nor the manner in which it shall be performed.

Nor does the law require that it shall benefit the claim

in the sense of making the claim more valuable after

the performance of the labor than before. And you

are therefore instructed that any labor performed upon

the claim, if sufficient in amount, will satisfy the law,

if its tendency is to develop the claim as a mine."

(Trans, pg. 175).

This instruction is erroneous for the reason that it is

contradictory and misleading. It first states that the

law does not require that the labor performed shall

benefit it in the sense of making it more valuable. It

then states that any labor, if sufficient in amount,

will satisfy the law, if its tendency is to develop the

claim as a mine.

16.

The Court erred in giving the following instruction

in the course of the charge to the jury :

"You are instructed that the digging of prospect

holes, or the digging of a cut or cuts, or drain ditch or

ditches, the removal of brash, panning, etc., and all



—32—

things done necessary for the doing of the assessment

work, if sufficient in amount, would be compliance with

the law." (Trans, pg. 1/6).

This instruction is erroneous for the following

reasons:

a. That the words, " etc., and all things done

necessarj^ for the doing of the assessment work,"

diverts the minds of the jury to matters not in evidence.

b. That the digging of drain ditches, unless for the

development of the mine, are not labor or improve-

ments as contemplated by Sec. 2324 Rev. St. U. S. The

Court to a certain extent assumes that drain ditches

were dug; whereas there is no evidence that any drain

ditch was dug.

c. The removal of brush in itself is not labor and

improvements as contemplated by Sec. 2324 Rev. St.

U. S. The Court should have instructed the jury that

if they found from the evidence that brush was removed,

and they further found that the removal thereof was

necessaay in doing the assessment, the amount of labor

used in removing said brush, might be considered as a

part of the assessment work.

From the evidence it can only be inferred that brush

was removed. (Trans, pg 158). There is no evidence

as to the time consumed in this manner.

d. The instruction that "panning" is assessment

work, is clearly and unmistakably erroneous.

Five hundred dollars' worth of such labor might be

performed, and a person then would be unable to tell

whether any work on the claim had been done.

Bishop vs. Baisley 28 Or. 119-136-137.
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Panning cannot be considered assessment work, any

more than sampling and assaying a quartz vein, and as

far as we have been able to discover, this has never

been held as assessment work. It is work done for the

purpose of discovering the presence of mineral, not for

the development of the claim as a mine.

17-

Tlie Court erred in giving the following instruction

in the course of the charge to the jury:

" Work done for the purpose of discovering mineral,

whatever the particular form of the deposit, is also work

and improvement within the meaning of the statute; so

any work done in the year 1899 for the purpose of dis-

covering gold on said claim by said Walker, his agents,

employees, or assigns, or any other person w^orking in

his behalf, or at his request, or the request of his agents,

would count upon the one hundred dollars' worth of

assessment work required." (Trans, pg. 176).

This instruction is clearl^^ erroneous as given by the

Court:

The digging of prospect holes, and running cuts for

the further discover}^ of mineral, is probably assess-

ment work; but the expression " any work done for the

purpose of discovering gold " would include pauning,

assaying, etc., which do not come within the purview of

Sec. 2324 Rev. St. U. S.

The Court erred in giving the following instruction

during the course of the charge to the jury:



—34—

"That the amount paid is not conclusive that work

of that value has been done; but the actual value is the

true test whether or not the law has been complied

with. But where the testimon}^ is conflicting as to the

value, it is proper to consider whether there has been a

genuine and bona fide attempt to compl}' with the law,

and under such circumstances you should take into

consideration the amount paid, or agreed to be paid, by

the locator for the purpose of having the assessment

work done." (Trans, pg. 177).

This instruction is clearly erroneous:

a. There is an implied assumption that money was

paid for the work; there is no testimony as to any pay-

ment,

b. Again, the instruction sa3"s: "But where the

testimony is conflicting as to the value, it is proper to

consider whether there has been a genuine and bona

fide attempt to comply with the law."

This is also erroneous: A man might start out to

do his assessment work, and by storms or floods be pre-

vented from reaching his claim. His attempt is bona

fide, but it cannot excuse the doing of one hundred dol-

, lars' worth of work. He may reach his claim and

serious illness prevent work.

Yet this will not excuse his failure to do the work.

Juries undoubtedly take such matters into considera-

tion; the law does not deal in sympathy; and it is

prejudicial error for the Court to instruct the jury that

under certain, or any circumstances, the jur}^ may exer-

cise its sympathy either one wa}^ or the other.
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To further illustrate, a mau might hire another to

do his assessment work, paying him $ioo, in advance

for the work, and the man never go near the claim; or

he might go upon the claim and do one day's work, or

fifty dollars' worth; a bona fide attempt has been made

by the owner. The law, however, demands that one

hundred dollars' worth of labor or improvements shall

be made, and his bona fide attempt avails him nothing.

It would be simply another case of misplaced con-

fidence.

c. Continuing, the Court says : "Under such cir-

cumstances you should take into consideration the

amount paid or agreed to be paid etc."

Plaintiff did not introduce any evidence as to the

payment of money or an agreement to pay money.

There was simply testimony of an agreement to give an

interest in the property, for the doing of assessment

work, (Trans, pg. 71), and as we read this letter in con-

nection with the other testimony of plaintiff, Stansell

withdrew from the agreement and the work was never

done.

In estimating annual labor the test is the reasonable

value of labor done, or improvements made; not the con-

tract price, nor the amount paid.

Mattingly vs. Lewisohn 13. Mont. 508.

19.

The Court erred in giving the following instruction

during the course of the charge to the jury :

"In considering the question of intent and good

faith of Walker in attempting to have his assessment
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work done, you will take into consideration the fact, if

you so find it to be a fact, that he caused one Stansell

to leave St. Michael, the residence of said Walker, to

go to this claim to perform the assessment work in the

year 1899, the distance from St. Michael to this claim,

and the amount of the consideration which he was to

pay Stansell for doing the assessment work, in money

or in property." (Trans, pg. 178).

This instruction is radically erroneous.

1. As we have heretofore pointed out, the jury have

nothing to do with the "attempts" to do assessment

work. It is their duty, in the light of all the testi-

mony presented to determine, first, how much work was

actually done; second, what was the reasonable value of

such labor.

2. It does not make an}' difference whether Walker

caused one Stansell to leave St. Michael, to do the

assessment work; or one somebody else; the only ques-

tion for the iur}' to consider is, did Stansell, or someone

else, do one hundred dollars' worth of work, measured

by the value of labor in the place where it was done.

3. The distance from St. ]Michael to the claim is

absolutely immaterial.

It does not matter whether the owner of a claim lives

ten thousand miles away, or in the immediate vicinity

of the claim. The same rules of law apply to both

alike. If the man living at a distance must trust to

the honesty of others, it is his misfortune. It most

certainl}' is not a circumstance to be considered b\- the

jur}' in estimating the value of the labor done.

4. As we have pointed out in a prior assignment of
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error (No. i8), tlie consideration paid, or to be paid is

absolutely immaterial.

Mattingly vs. Lewisohm, 13 Mont. 508.

Almost the entire charge is argumentative, but in

this particular instruction the Court makes a special

plea to the jury on behalf of the plaintiff. It needs no

authorities to establish this as error.

20.

The Court erred in giving the following instruction

during the course of the charge to the jury :

" You are instructed that, if plaintiff's grantor

Walker wrote his location notice in the record-books of

the Eldorado Mining District and signed the name of

A. P. Mordaunt, the recorder of said district, under the

directions and at the request of said Mordaunt, that

such a recording is just as valid as if made in the

handwriting of Mordaunt himself, and j^ou are not at

liberty to draw an}^ unfavorable inferences against the

plaintiff because of the fact, if it be fact, that his

grantor, under these circumstances, did write the re-

corded notice in the record- books." (Trans, pg. 179).

This instruction is erroneous for the following

reasons

:

a. It is special pleading on behalf of the plaintiff.

b. The Court in its instruction numbered 5 (Trans,

pg. 169), instructed the jury that a notice of location

was not required by the laws of the United States to

be either posted, filed or recorded in the ofiice of the

mining recorder, at the time of the location by Walker,
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or by Willson and Walton. Instructions 33 (Trans,

pg. 180) (which we assign as error) at least infer-

entially instructs the jury to consider the posting,

filing and recording of the location notice of Walker,

as one of the requisites of a valid location.

The instructions 5 and 33 are therefore misleading

and confusing, because in the one instruction they are

told not to consider the posting, filing and recording

of a location notice, and in the other instruction they

are told that they may consider it.

21.

The Court erred in giving the following instruction

during the course of the charge to the jury :

" You are instructed that the defendants, by their

answer, admit the possession of the property in dispute,

and that they had possession thereof at the time of the

commencement of this action. Therefore, you have

nothing to do with the question of ouster or possession,

and if, under the instructions heretofore given to you,

you should find that the plaintiff is entitled to recover,

then our verdict must be for the plaintiff, regardless of

any question of possession." (Trans, pg. 180).

The instruction is erroneous for the reason that de-

fendants allege that plaintiff was in possession of at

least a portion of the premises in dispute at the time

of the commencement of their action and for a time

thereafter. If so, they could not maintain an action in

ejectment, at least as to the premises in their posses-

sion.
'

Kribbs vs. Downing, 25 Pa. St. 399.
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Taylor vs. Crane, 15 How. Pr. (N. Y.) 358.

Carmichael vs. Argard, 52 Wis. 607.

22.

The Court erred in instructing the jury orally after

they had retired to consider their verdict, and when

they were brought into the courtroom upon their request

to be instructed by the Court. (Trans, pg. 184, also

Trans, pgs. 212-225 inclusive).

This was contrary to the laws of Alaska as expressly

set out in Sub. 6 of Sec. 187, Title 2, Chap. 17:

" Sixth : the Court shall then charge the jury, and if

either party require it, and shall at the commencement

of the trial give notice of his intention so to do, the

charge of the court, so far as it relates to the law, and

the facts of the case, shall be reduced to writing and

given to the jury by the Court as written, without any

oral explanation."

" The charge when reduced to writing must be filed

with the Clerk "

The Court was requested by both parties, plaintiff

and defendant, to instruct the jury in writing at the

beginning of the trial. (Trans, pg. 61).

It was error therefore to instruct the jury orally, in

whole or in part.

Dorset vs. Drew i Col. 18.

Wheatty vs. West 61 Ga. 401.

Wettingel vs. City of Denver 20 Col. 553.

State vs. Miles 15 Wash. 534.

Brown vs. Crawford 29 Pac. 1137.

Wheat vs. Brown 43 Pac. 807.

State vs. Miles 46 Pac. 1047.
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23.

The Court erred in permitting the jury to take to the

juryroom the deposition of Louis Melsiug, a witness on

behalf of plaintiff. (Trans, pg. 193-246).

The Alaska Code, Sec. 194, Title 2, Chap. 17, pro-

vides:

"vSec. 194. Upon retiring for deliberation, the jury

may take with them the pleadings in the cause, and all

papers which have been received as evidence on the

trial {except depositions^ or copies of such parts of public

records or private documents given in evidence as ought

not, in the opinion of tbe Court, to be taken from the

persons having them in their possession). They may

also take with them notes of the testimony, or other

proceedings on the trial taken by themselves, or any of

them, but none taken by any other person."

Louisville H. & St. L. Ry. vs. Morgan. 62 South-

western 736; 23 Kentucky Law Rep. 121.

Green vs. Gresham 53 S. W. 382; 21 Tex. law

app. 601.

Gulf, C. & S. F. Ry. Co. vs. Hughes 31 S. W. 411.

In Green z^^. Gresham, supra, the Courts sa}^: "There

was error, we think, in permitting the jur^', over the

objection of appellant, to take into their consultation

room the af&davit which had been read in evidence, by

agreement, as the testimony of one of appellee's wit-

nesses; this practice being at least impliedly forbidden

by statute (Rev. St. Art. 1303). This affidavit was,

within the meaning of the article cited, the deposition

of the witness, and was perhaps the strongest evidence
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supporting the contention of the appellees upon the

controverted issue."

The Texas law in regard to taking papers to the

jury room is as follows:

Art. 1303 REVISED STAT. TEXAS :
" The jury

may take with them in their retirement the charges

and instructions in the cause, the pleadings and any

written evidence, except the depositions of witnesses.

But when part only of a paper has been read in evidence,

the jury shall not take the same with them unless the

part so read to them is detached from that which is

excluded."

24.

The Court erred in failing to instruct the bailiffs

in charge of the jury, or to take an oath so to do, that

the jury must be kept together, separate from other

persons, without drink, except water, and without food,

except ordered by the Court, and wholly failed prior to

the administering of said oath, or thereafter, to cause

to be read to said bailiffs. Section 192 in the Alaska

Code of Procedure, to which failure defendants excepted.

Sec. 192, supra, provides as follows :

Sec. 192. "After hearing the charge the jury may

either decide in the jury box or retire for deliberation.

If they retire they must be kept together, in a room

provided for them, or some other convenient place,

under charge of one or more ofi&cers, until they agree

upon their verdict, or are discharged by the Court.

The officer shall, to the utmost of his ability, keep the

jury thus together, separate from other persons,
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without drink, except water, and without food, except

ordered b}^ the Court. He must not suffer any com-

munication to be made to them, nor make any himself,

unless by the order of the Court, except to ask them if

they have agreed upon a verdict, and he shall not, before

the verdict is rendered, communicate to any person the

state of their deliberation, or the verdict agreed upon.

Before any of&cer takes charge of a jurj^ THIS SEC-

TION SHALL BE READ TO HIM, and he shall

be then sworn to conduct himself according to its pro-

visions, to the utmost of his ability."

25-

The Court erred in denying and overruling defen-

dants Walton and French's motion for a new trial.

(Trans, pg. 50).

I. Irregularity in the proceedings of Court and

jury, by which the defendants were prevented from

having a fair trial.

a. The jury was instructed orally in part, over the

objection of defendants (Trans, pg. 184); this was error

for the reasons given in specification No. 22.

b. The jury were permitted to take the Melsing

deposition to the juryroom (Trans, pg. 193); this was

error for the reasons given in specification No. 23.

c. The jury were not kept together, and were per-

mitted the use of intoxicating driuks (Trans. 201-209).

This was in violation of Sec. 192, Alaska Code of

Procedure, (see specification No. 23).

The affidavits filed by defendants in support of their
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motion for a new trial, stand uncontradicted by either

affidavits or oral testimony.

2. Alisconduct of the jury and prevailing party.

a. By the use of intoxicating liquors.

b. By separating and absenting themselves from

thejuryroom, (Trans. 201-209); contrary to the pro-

visions of Sec. 192, Alaska Code of Procedure.

3. Newly discovered evidence material for the de-

fendants making this application which they could not,

with reasonable diligence, have discovered and produced

at the trial. (Trans. 202).

4. Insufficiency of the evidence to justify the ver-

dict and that it is against the law; for the reasons here-

inbefore set forth.

5. Errors in law occurring at the trial and excepted

to by the defendants making this application; which

errors are hereinbefore set forth.

26.

The Court erred in entering judgment in favor of

the plaintiff and against the defendants Walton and

French.

For the reasons hereinbefore set forth.

We respectfully submit that the judgment appealed

from should be reversed.

BRUNER AND BROTHERS
AND ELWOOD BRUNER,

Attorneys for Defendants, Lena Walton

and L. H. French—Plaintiffs in Error.




